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GHG Light-Duty Vehicle Emission Standards

75 Fed.Reg. 25324 (May 7, 2010)



How did we get here?How did we get here?

• EPA and NHTSA joint rulemaking

• National GHG emissions standards for light-
duty vehicles under CAA section 202(a)

• Model years 2012 through 2016

• 250g CO2 per mile, fleetwide average

• 35 miles per gallon

GHG Light-Duty Vehicle Emission Standards
75 Fed.Reg. 25324 (May 7, 2010)



How did we get here?How did we get here?

• EPA determined scope of PSD by 
interpreting phrase “subject to 
regulation” in definition of “regulated 
NSR pollutant”

• Memo concluded “subject to 
regulation” means emission control 
regulation – not just monitoring or 
reporting

• Codified in Tailoring Rule

“Johnson Memo”
December 18, 2008



How did we get here? RecapHow did we get here? Recap
• SCOTUS says EPA must decide whether 

GHGs endanger and whether vehicles 
contribute (Massachusetts v. EPA)

• EPA decided “YES” (Endangerment 
Finding)

• Thus, EPA must regulate GHG emissions 
from vehicles, says SCOTUS

• So, EPA makes GHG emissions limits 
effective 2012 model year for light duty 
vehicles



How did we get here? RecapHow did we get here? Recap
• PSD (and Title V) applies to pollutants subject 

to CAA emission controls (Johnson Memo)
• GHGs are now pollutants subject to CAA 

emission controls (per light duty vehicle rule)
• Therefore: PSD (and Title V) must apply to 

GHG sources when vehicle emission controls 
take effect (2012 model year)



GHGsGHGs:  PSD and Title V:  PSD and Title V

January 2, 2011January 2, 2011



EPAEPA’’s Problems Problem
• Now, PSD and Title V must regulate 

GHGs
• Statutory “major” thresholds:  100 or 250 

tons per year per CAA
• GHGs emitted in much greater quantities 

than other regulated pollutants
• MILLIONS of stationary sources suddenly 

subject to permitting for first time!
• Overwhelming regulatory burden and 

economic impact



EPAEPA’’s s SolutionSolution

• “Tailor” PSD and Title V scheme for GHGs
• Augment statutory applicability thresholds 

with higher thresholds for GHGs
• Reduce number of sources subject to 

permitting – limit to largest GHG sources
• Phase in applicability



EPAEPA’’s Solutions Solution
“EPA is relieving overwhelming permitting 
burdens that would, in the absence of this rule, 
fall on permitting authorities and sources.  We 
accomplish this by tailoring the applicability 
criteria that determine which GHG emission 
sources become subject to the PSD and the 
Title V programs of the CAA.”

75 Fed.Reg. at 31516







What are the What are the GHGsGHGs??

• Carbon Dioxide (CO2)
• Methane (CH4)
• Nitrous Oxide (N2O)
• Sulfur hexaflouride (SF6)
• Perfluorocarbons (PFCs)
• Hydrofluorocarbons (HFCs)



What are the thresholds?What are the thresholds?
• Emissions calculated 

as sum of six gases 
on CO2 equivalent 
basis

•Each gas has “global warming potential”
Table A-1 to Subpart A of 40 CFR Pt. 98

•Actual tons x GWP = CO2e
•Calculate for each GHG and add them up



PhasePhase--in Process in Process -- ThresholdsThresholds

Step One:  January 2 – June 30, 2011

• No new permitting actions due solely to GHGs –
Only sources in program anyway must consider 
GHG emissions in permits

• PSD:  “Anyway” source increasing GHG emissions 
by 75,000 tpy or more on CO2e basis is major for 
GHGs

• Title V:  “Anyway” source will address GHGs when 
applying for, renewing, or revising permit – no 
threshold



PhasePhase--in Process in Process -- ThresholdsThresholds

Step Two:  July 1, 2011 – June 30, 2013

• Sources covered under Step One 
(“anyway” sources) – still covered during 
step two (i.e., major for non-GHG pollutant)

• AND major sources of GHG potentially 
trigger PSD or Title V permitting even 
though non-major for non-GHG pollutants



PhasePhase--in Process in Process -- ThresholdsThresholds

Step Two:  July 1, 2011 – June 30, 2013

PSD Thresholds:

• New source (or modification) with potential to emit    
100,000 tpy or more of GHGs on CO2e basis is a 
major GHG source, triggering PSD 

• PSD also triggered by modification of major source 
causing potential net GHG emission increase of 
75,000 tpy or more on CO2e basis



PhasePhase--in Process in Process -- ThresholdsThresholds

Step Two:  July 1, 2011 – June 30, 2013 

Title V Threshold:

• Existing or new source that potentially 
emits 100,000 tpy or more of GHGs on 
CO2e basis is major for Title V

• Title V permit application due by July 1, 
2012 (unless permitting authority sets 
earlier deadline) 



Additional Steps Additional Steps –– Step Three?Step Three?
• EPA is committed to complete another rulemaking 

by July 1, 2012
• EPA to consider a possible Step Three, effective 

July 1, 2013
– Likely expand GHG permitting to additional sources –

lower thresholds
– Maybe implement streamlining options
– Maybe permanently exclude certain GHG sources from 

PSD and/or Title V

• But no permitting of sources with emissions of less 
than 50,000 tpy CO2e before July 2016



Additional Steps Additional Steps –– 5 Year Study5 Year Study
• EPA to complete study within five 

years projecting administrative 
burdens if permitting applied to 
smaller sources, i.e., less than 50,000 
tpy CO2e 

• Study followed by rulemaking to 
address permitting of small sources

• Rulemaking to be complete by April 
30, 2016





What sources are affected?What sources are affected?

• Petroleum Refineries
• Fossil Fueled Electrical Generation 

(incl. for large industrial facility)
• Cement Kilns
• Gypsum (Wallboard) Production
• Municipal Landfills
• Incinerators



What sources are affected?What sources are affected?

• Fossil Fueled Kilns and Furnaces
• Sewage Treatment Plants
• Steel Mills
• Large Fossil Fueled Boilers
• Copper Smelters



What sources are affected?What sources are affected?

11163,016 tons/yearWood & Wood Residuals

114100,734 tons/yearMunicipal Solid Waste

1961,667,917,160 
scf/yearNatural Gas

1408,906,997 
gallons/yearNo. 2 Diesel

11048,820 tons/yearMixed Coal (Electrical 
Power)

MMBtu/hrUnits/yearFuel

Annual Fuel Use Producing 100,000 Tons of CO2



What is BACT for What is BACT for GHGsGHGs??
• BACT determination for GHGs becomes the 

focus of PSD permitting – emissions limits
• EPA BACT Guidance Not Yet Available
• “Best” Does Not Mean “Highest Reduction”
• Energy Efficiency Most Likely Option for CO2

• Top Down Approach May Be Required
• Will Probably Vary By Sector



State Implementation        State Implementation        
• In general, states and local agencies are 

permitting authorities for Title V and PSD
• Unless delegated the federal program, they 

use state or local regulations pursuant to 
State Implementation Plan (SIP)

• EPA requested information from states 
about their authority to implement GHG 
permitting per Tailoring Rule

• About 80% of states have authority to issue 
permits for GHG sources



State Implementation        State Implementation        
• For states lacking authority, EPA has 

proposed a “SIP Call” and a FIP
• EPA procedure to ensure State or Federal 

permitting authority in place before January 
2, 2011 everywhere

• EPA plan requires states to cooperate by 
revising SIP or accepting FIP

• A few states balking, some loudly
• Texas, Wyoming, Arizona are holdouts



State Implementation State Implementation -- ArizonaArizona



State Implementation State Implementation -- ArizonaArizona
• “SIP Call” identified Pinal County 

and the rest of the state where SIP 
applies as lacking GHG permitting 
authority (not Maricopa or Pima)

• Arizona PSD program is 
“substantially inadequate” to 
implement CAA because it does 
not authorize regulation of GHGs

• Director Grumbles letter to EPA – AZ rejects SIP 
Call; AZ not in a position to issue permits for GHG 
sources by January 2, 2011



State Implementation State Implementation -- ArizonaArizona
“Grumbles Letter”

August 27, 2010

• “EPA has taken an untenable position 
with regards to ‘tailoring’ limits 
expressly set in the CAA through its 
own rulemaking.”

• “The regulation of GHGs should not 
occur through a convoluted 
rulemaking process initiated by EPA.”

• “Changes to limits set in the Clean Air 
Act require action by Congress, not 
administrative ‘tailoring’ regulations to 
resolve ‘absurd results’ created by a 
decision to regulate GHGs from 
stationary sources.”



State Implementation State Implementation -- ArizonaArizona
“Grumbles Letter”

August 27, 2010

• “Arizona law would have to be 
amended before ADEQ could regulate 
GHGs under its PSD or Title V 
programs.”

• “Completing the rulemaking and SIP 
approval process in time to avoid 
EPA’s January 2011 construction ban 
deadline would be nearly impossible.”

• “Arizona is not in a position to expend 
significant resources chasing rules 
contrary to the State’s policies on 
renewable energy and that may not 
survive legal challenge.”



State Implementation State Implementation -- ArizonaArizona
• Maricopa County and Pima County have been 

delegated the federal PSD program by EPA; 
likely no rule amendments needed

• Maricopa County poised to implement Tailoring 
Rule

• Maricopa County says:
– No anticipated PSD projects for GHGs
– 19 Title V sources will incorporate GHGs into permits 

at time of renewal
– 15 Non-Title V sources will be required to submit Title 

V application by July 1, 2012
Source:  August 10, 2010 Brown Bag presentation



State Implementation State Implementation -- ArizonaArizona
“House Bill 2442”

Approved by the Governor April 26, 2010

• “A state agency established under [Title 
49 or Title 41] shall not adopt or enforce a 
state or regional program to regulate the 
emission of greenhouse gas for the 
purposes of addressing changes in 
atmospheric temperature without express 
legislative authorization.”

• “It is the intent of the legislature that . . . 
any state or regional program to 
implement a cap and trade system to 
address greenhouse gas emissions that 
has been or may be proposed by a state 
agency . . . shall require express 
legislative authorization . . . .”



Is the Tailoring Rule Legal?Is the Tailoring Rule Legal?
• PSD and Title V Applicability 

thresholds are set in CAA
• EPA is bound by statute
• But EPA relies on three legal 

doctrines:
– “absurd results”
– “administrative necessity”
– “one step at a time”

• 90 lawsuits filed challenging EPA authority to 
regulate GHGs



Will Congress nix it?Will Congress nix it?

• Quite possibly
• Republican efforts have 

failed so far
• Rockefeller Bill (S. 

3072) has considerable 
Democratic support

• Two year bar
• Obama veto threat



Questions?Questions?




