





How did we get here?
GHG Light-Duty Vehicle Emission Standards

75 Fed.Reg. 25324 (May 7, 2010)
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How did we get here?
GHG Light-Duty Vehicle Emission Standards

75 Fed.Reg. 25324 (May 7, 2010)

« EPA and NHTSA joint rulemaking

e National GHG emissions standards for light-
duty vehicles under CAA section 202(a)

 Model years 2012 through 2016
e 250g CO, per mile, fleetwide average

e 35 miles per gallon
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How did we get here?

‘Johnson Memo”

December 18, 2008

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

THE ADMIMISTRATOR

MEMORANDUM

TO: Regional Administrators

* EPA determined scope of PSD by
Interpreting phrase “subject to Rt pemenin oSt Do (P53 P o

INTRODUCTION

regulation” in definition of “regulated

PA | that d the p sutuu.l to the \‘dbh” I‘ru ention of
n under the Clean \|rAcl¢( A or Act). Under

N S R O I I u tan t” Significant Deterioration (PSD) progs
Title 1, Part ( of the Act, the PSD program preconstruction

ONAry source or n’udlﬁl:d ting major stai
ither a

Quality Standard [.'\'A.-\QSJN las:
regulations, enly newly constructed or modified

* Memo concluded "subject to
regulation” means emission control 2
requlation — not Just monitoring or

reporting
e Caodified in Talloring Rule

eporting but to include each pollutant subject to either a provision in
Act or regulation adopted by EPA under the Clean Air Act that requires
emissions of that pollutant.

al LllrI|I||| of

As a matter of practi

. EPA has not historically applied the PSD program to
y to monitoring an d reporting requi ents. EPA may
lat o gather information about er
missions baselines or informing dec
ons for a particular pollutan
emissions limitations for poliu

EPA In.e not rc\|| |ru| that PSD permits ¢
subject only to monitoring and reporting requirements, the EPA Environmental A

Racyeleaitac ciabie & Portel wan
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How did we get here? Recap

« SCOTUS says EPA must decide whether
GHGs endanger and whether vehicles
contribute (Massachusetts v. EPA)

« EPA decided “YES” (Endangerment
Finding)

 Thus, EPA must regulate GHG emissions
from vehicles, says SCOTUS

S0, EPA makes GHG emissions limits
effective 2012 model year for light duty
vehicles

Polsinelli

¢~ Shughart.




How did we get here? Recap

« PSD (and Title V) applies to pollutants subject
to CAA emission controls (Johnson Memo)

« GHGs are now pollutants subject to CAA
emission controls (per light duty vehicle rule)

 Therefore: PSD (and Title V) must apply to
GHG sources when vehicle emission controls

take effect (2012 model year)
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EPA's Problem

 Now, PSD and Title V must regulate
GHGs

o Statutory “major” thresholds: 100 or 250
tons per year per CAA

« GHGs emitted in much greater quantities
than other regulated pollutants

 MILLIONS of stationary sources suddenly
subject to permitting for first time!

* Overwhelming regulatory burden and
economic impact
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EPA’'s Solution

e “Taillor” PSD and Title V scheme for GHGs

o Augment statutory applicability thresholds
with higher thresholds for GHGs

 Reduce number of sources subject to
nermitting — limit to largest GHG sources

* Phase in applicability
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EPA’s Solution

“EPA is relieving overwhelming permitting
burdens that would, in the absence of this rule,
fall on permitting authorities and sources. We
accomplish this by tailoring the applicability
criteria that determine which GHG emission
sources become subject to the PSD and the
Title V programs of the CAA.”

75 Fed.Reg. at 31516
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o United States
\-’ Environmental Protection
Agency

Operating Permits Burden Reductions

Without the Tailoring Rule With the Tailoring Rule

6 million sources would have Only 15,550 sources will
needed operating permits need operating permits

15,000 sources
already have
// operating permits
//
S Only 550
more sources
S will be S_UF’Jed
\ to operating
. permitting for
\\ GHGs alone -
\\\ but not until
more than a
year from how.

& _ : o 67% of total national stationary source GHG emissions
78% of total national stationary source GHG emissions would be coversd

would be covered

— $69 million annual cost to permitting authorities
$21 billion annual cost to permitting authorities



o United States
\', Environmental Protection
Agency

Office of Air Quality Planning and Standards

PSD Permitting Burden Reductions

Without the Tailoring Rule With the Tailoring Rule

82,000 permitting actions per year would Only 1,600 permitting actions per
need to address GHGs year will need to address GHG

700 permitting
actions that would

already occur

will need to
address GHGs

200 more
permitting
actions will
occur to address
GHGs - but not
until more than a

year from how

67% of total national stationary source GHG emissions are associated

0 ; ; i ;
18% of total national stationary source GHG emissions are associated wih tac [l shiote octions colil ) i

with facilities where actions could have occurred

c T2 o 3 $36 million annual cost to permitting authorities
$1.5 billion annual cost to permitting authorities



What are the GHGS?

» Carbon Dioxide (CO,)
 Nitrous Oxide (N,O) @
o Sulfur hexaflouride (SF)
* Perfluorocarbons (PFCs)

 Hydrofluorocarbons (HFCs)
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What are the thresholds?

 Emissions calculated
as sum of six gases
on CO, equivalent
basis

eEach gas has “global warming potential”

Table A-1 to Subpart A of 40 CFR Pt. 98

*Actual tons x GWP = CO.e
«Calculate for each GHG and add them up
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Phase-in Process - Thresholds

Step One: January 2 — June 30, 2011

 No new permitting actions due solely to GHGs —
Only sources in program anyway must consider
GHG emissions in permits

« PSD: “Anyway” source increasing GHG emissions
by 75,000 tpy or more on CO.,e basis is major for
GHGs

o Title V: “Anyway” source will address GHGs when
applying for, renewing, or revising permit — no
threshold
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Phase-in Process - Thresholds

Step Two: July 1, 2011 — June 30, 2013

e Sources covered under Step One
(“anyway” sources) — still covered during
step two (I.e., major for non-GHG pollutant)

 AND major sources of GHG potentially
trigger PSD or Title V permitting even
though non-major for non-GHG pollutants
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Phase-in Process - Thresholds

Step Two: July 1, 2011 — June 30, 2013

PSD Thresholds:

 New source (or modification) with potential to emit
100,000 tpy or more of GHGs on CO.,e basis is a
major GHG source, triggering PSD

 PSD also triggered by modification of major source
causing potential net GHG emission increase of
75,000 tpy or more on CO.,e basis
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Phase-in Process - Thresholds

Step Two: July 1, 2011 — June 30, 2013

Title V Threshold:

e EXisting or new source that potentially
emits 100,000 tpy or more of GHGs on
CO,e basis is major for Title V

o Title V permit application due by July 1,
2012 (unless permitting authority sets
earlier deadline)

Polsinelli

¢~ Shughart.




Additional Steps — Step Three?

« EPA is committed to complete another rulemaking
by July 1, 2012

« EPA to consider a possible Step Three, effective
July 1, 2013

— Likely expand GHG permitting to additional sources —
lower thresholds

— Maybe implement streamlining options

— Maybe permanently exclude certain GHG sources from
PSD and/or Title V

e But no permitting of sources with emissions of less
than 50,000 tpy CO.e before July 2016
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Additional Steps — 5 Year Study

 EPA to complete study within five
years projecting administrative
burdens if permitting applied to

smaller sources, I.e., less than 50,000
tpy CO.€e

o Study followed by rulemaking to
address permitting of small sources

* Rulemaking to be complete by April
30, 2016
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o United States
\." Environmental Protection
Agency

Office of Air Quality Planning and Standards

Permitting Steps under the Tailoring Rule

2011 2012 2013 2014 2015 20146

* Step 1: Source already
subject to PSD “anyway”

(tpy COse) j
New source: NA
Modification: 75,000

e Step 2: Sources already

subject to PSD (tpy CO.e)

New source: 100,000

Modification: 75,000
e Step 3: Implementation of

potential additional phase- | ﬁ

in and streamlining options

 5-vear study: To examine

GHG permitting for smaller Study Complete

sources

e Implementation of rule

based on 5-year study ’




What sources are affected?

e Petroleum Refineries

 Fossil Fueled Electrical Generation
(incl. for large industrial facility)

 Cement Kilns

e Gypsum (Wallboard) Production
 Municipal Landfills

* Incinerators
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What sources are affected?

e Fossil Fueled Kilns and Furnaces
o Sewage Treatment Plants

o Steel Mills

e Large Fossil Fueled Bollers

o Copper Smelters
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What sources are affected?

Annual Fuel Use Producing 100,000 Tons of CO,

Fuel Units/year MMBtu/hr
Mixed Coal (Electrical 48,820 tonslyear 110
Power)
No. 2 Diesel 8,906,997 140
gallons/year
Natural Gas 1,667,917,160 196
scf/year
Municipal Solid Waste 100,734 tons/year 114
Wood & Wood Residuals 63,016 tons/year 111
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What 1s BACT for GHGS?

e BACT determination for GHGs becomes the
focus of PSD permitting — emissions limits

« EPA BACT Guidance Not Yet Avallable

« “Best” Does Not Mean “Highest Reduction”

* Energy Efficiency Most Likely Option for CO,
 Top Down Approach May Be Required
 Will Probably Vary By Sector
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State Implementation

* In general, states and local agencies are

permitting authorities for Title

* Unless delegated the federal
use state or local regulations
State Implementation Plan (S

V and PSD

orogram, they
pursuant to

P)

 EPA requested information from states
about their authority to implement GHG

permitting per Tailoring Rule

* About 80% of states have authority to issue

permits for GHG sources
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State Implementation

« For states lacking authority, EPA has
proposed a “SIP Call” and a FIP

 EPA procedure to ensure State or Federal
permitting authority in place before January
2, 2011 everywhere

 EPA plan requires states to cooperate by
revising SIP or accepting FIP

o A few states balking, some loudly
 Texas, Wyoming, Arizona are holdouts
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State Implementation - Arizona

o “SIP Call” identified Pinal County
and the rest of the state where SIP
applies as lacking GHG permitting
authority (not Maricopa or Pima)

e Arizona PSD program is
“substantially inadequate” to
Implement CAA because it does
not authorize regulation of GHGs

* Director Grumbles letter to EPA — AZ rejects SIP
Call; AZ not in a position to issue permits for GHG
anuary 2, 2011
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State Implementation - Arizona

“Grumbles Letter”
August 27, 2010

ARIZONA DEPARTMENT

OF
ENVIRONMENTAL QUALITY

1110 West

treet » Phoe
2300 * www.a

Arizona 85007

Jasmice: K Bre
Gowermor

* “EPA has taken an untenable position
with regards to ‘tailoring’ limits e
expressly set in the CAA through its w“*'“

Washington, DC 20760

own rulemaking.” Ny

San Francisco, CA 94105 ‘_u
r A

111 H . !
° e regulation o S should not BN F—
Dear Administrator MeCapthy and Regional Adminisirand enfeld:
The Arizona Depaniment of Environmental Quality { ADECY) submits the following in resp
O C C u r rO u a C O nVO u e Prevention of Significant Deterioration (PSD) and Title V Greenhouse Gas (GHG) Rule
31514} and the August 12, 2010 proposed rule stating EPA’s belief that Arizona’s PSD pre

s a
substantially inadequate to meet Clean Air Act {CAA) requirements because it does not apply

rulemaking process initiated by EPA.”

\hhuuu.h Arizona’s PSD program docs not apply requirements (o GHG-o

o the final

5 Fed. Reg.

in still meets
expressly set
A through its own mleumking. ADEQ) does not agree |||.u EF, ion has resulted in
convoluted

. . . . in the 's po
11 k; program becoming inadequate. The regulation of GHGs should not aceur Illmul.l
° anaes to IImits set In the ean Alr lcnaking rocss nacd y EPA. The Ay b sate n 1 fespose 1o conchts o h PSD snd
Title V GHG Rule that “comprehensive cli change I\gl-l:uwn is 8 mwore 'ru.m\ way to address

. . GHGs than through the [Clean Air Act] : 2 forwi
n Changes to limits set in the Clean Air Act require action “ong ai
C re q u I re aC I O y 0 I I g reSS ] I I O regulations to resolve “absurd results™ created by a decision to r\gul.m GHGs INHI slationany
To make matters worse, EPA has now pat Arizona, and other permil i

administrative ‘tailorin g re gu lations to _ﬂfi.ff‘\if.:.‘i'\‘_‘,{??l\ff.‘.‘!.‘I;'.:ﬁ.“if“li‘_ﬂt"lf;Ta";'r.i"p“}‘f..'i“ﬁé‘l-l",ﬁ.;fﬁ.‘l.'l'\'i\T'-ff,"'i??i»‘..é";l"n‘;n.':ﬁif\ -
reso |Ve ¢ abs u rd resu |ts L cre ate d by a T e A could e

Neethern Regiceal Office Southern Regional Office

decision to regulate GHGs from S R
stationary sources.”

ting 50
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State Implementation - Arizona

“Grumbles Letter”
August 27, 2010

ARIZONA DEPARTMENT

OF
ENVIRONMENTAL QUALITY

1110 West

Arizona 85007

treet » Phoe
2300 * www.a

Jasmice: K Bre
Gowermor

« “Arizona law would have to be
amended before ADEQ could regulate -
GHGs under its PSD or Title V w“*'“

Washington, DC 20760

programs.” s

San Francisco, CA 94105 ‘_u
r A

111 M M . !
* ompleting the rulemaking an DU 7 p—
Dear Administrator MeCapthy and Regional Adminisirand enfeld:
- - - The Arizona Department of Environmental Quality (ADEGD) submits the following in resp
a rOVa ro C e S S I n I l I l e O aVO I Prevention of Significant Deterioration (PSD) and Title V Greenhouse Gas (GHG) Rule
31514} and the August 12, 2010 proposed rule stating EPA’s belief that Arizona’s PSD pre

s a
substantially inadequate to meet Clean Air Act {CAA) requirements because it does not apply

o the final

5 Fed. Reg.

in still meets
expressly set
A through its own mleumking. ADEQ does not :|g|u:|h.u EFA’s position has resulted in
program becoming inadequate. The regulation of GGHGs should not occur through a convoluted
milemaking process initiated by EPA. The Agency has stated in its response o comments on the PSD and

EPA’s January 2011 construction ban e
OUE izona‘s |\|q|aun!nnm-qa|aph requirements o GHG
" ; . ”
deadline would be nearly impossible.
(I'.'Illtl'v ;'rllfi] Rul:lllli“ 'E\I\Impwllfuiin]- el \I_lallgu. I\gl-l:uwn is 8 more effective way to address
A : : g T e s A e e by Cort S
° Arizona is notin a pos|t|on (o) expend
- - = = 'In.v_|.|_l.cn|anur< worse, _l-I’A has now put J\_rim.m and other Qcm_' 2 _' i ol
S|gn|f|Can’[ resources Chasmg rules _:.-:.f:::!:t:‘_‘,;:::\::_:'!::;.::.ﬁ:::;:‘_rh':":f;.“,";‘,:::;:‘..'r::";:.:",::.j::;:::;:w_f:;";:‘.:t:‘;:";;ntr:a' -
t t th St t ’ I. . :1‘(-\ .‘tlull~l:'~h.\rlllk\: |r|.u‘[u eting I-;. ke |.k| IImd‘-IP-: .m I:\ .\nn.llix.
contrary 10 the sState'S policlies on e R e e

renewable energy and that may not S R
survive legal challenge.”

ting 50
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State Implementation - Arizona

 Maricopa County and Pima County have been
delegated the federal PSD program by EPA,;
likely no rule amendments needed

e Maricopa County poised to implement Tailoring
Rule

 Maricopa County says:
— No anticipated PSD projects for GHGs

— 19 Title V sources will incorporate GHGs into permits
at time of renewal

— 15 Non-Title V sources will be required to submit Title
V application by July 1, 2012

gurce: August 10, 2010 Brown Bag presentation
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“House Bill 2442”

State Implementation - Arizona

Approved by the Governor April 26, 2010

“A state agency established under [Title
49 or Title 41] shall not adopt or enforce a
state or regional program to regulate the
emission of greenhouse gas for the
purposes of addressing changes in
atmospheric temperature without express
legislative authorization.”

“It is the intent of the legislature that . . .
any state or regional program to
Implement a cap and trade system to
address greenhouse gas emissions that
has been or may be proposed by a state
agency . . . shall require express

legislative authorization . . . .”

H.B. 2442

Be 1t enacted by the Legislature of the State of Arizona:

Section 1. Title 49, chapter 1, article 1, Arizona Revised Statutes,
is amended by adding section 49-117, to read:

49-117. Supplemental environmentsl project: requirements: nexus

A SUPPLEMENTAL EHVIRONMENWTAL PROJECT THAT 15 INITIATED OR ACCEPTED BY
THE DEPARTHENT SHALL COMPLY WITH THIS SECTION, SHALL ADVANCE AT LEAST OME OF
THE OBJECTIVES OF THE EMVIRONMENTAL STATUTES THAT ARE THE BASIS OF THE
ENFORCEMENT ACTION AND SHALL HAYE AN ADEQUATE NEXUS. A MEXUS EXISTS ONLY IF
ANY OF THE FOLLOWING APPLY. THE PROPOSED PROJECT:

1. 15 DESIGNED TO REDUCE THE LIKELIHOOD THAT SIMILAR VIDLATIONS WILL
OCCUR IN THE FUTURE.

2. REDUCES THE ADVERSE IMPACT TO PUBLIC WEALTH OR THE ENVIRONMEWT TO
WHICH THE YIOLATION CONTRIBUTES.

3. REDUCES THE OVERALL RISK TO PUBLIC HEALTH OR THE ERVIROWHENT
POTEWTIALLY AFFECTED BY THE VIOLATION.

Sec. 2, Title 49, chapter 1, Arizona Revised Statutes, {s amended by
adding article 6, to read:

ARTICLE 6. REGULATION OF GREENHOUSE GAS EMISSIONS

49-191. Greenhouse gas programs: definition

A. MWOTWITHSTANDING AMY OTHER LAW, A STATE AGENCY ESTABLISHED UNDER
THIS TITLE OR TITLE 41 SHALL 0T ADOPT OR EMFORCE A STATE OR REGIONAL PROGRAM
TO REGULATE THE EMISSION OF GREEWHOUSE GAS FOR THE PURPOSES OF ADDRESSING
CHANGES IN ATMOSPHERIC TEMPERATURE WITHOUT EXPRESS LEGISLATIVE AUTHORIZATION.

B. FOR THE PURPOSES OF THIS SECTION, "GREENHOUSE GAS" MEANS CARBON
DIOXIDE, METHANE, WITROUS OXIDE, SULFUR HEXAFLUDRIDE, HYDROFLUDROCARBON OR
PERFLUDROCARBON.

Sec. 3. Lesislative intent

It is the intent of the legislature that, notwithstanding any other
law, any state or regional program to implement a cap and trade systes to
address greenhouse gas emissions that has been or may be proposed by a state
agency established under title 41 or title 49, Arizona Revised Statutes,
shall require express legislative authorization following a comprehensive
assessment of the state fiscal and other economic, consumer and business
impacts of the program. This provision is not intended to fmpact any other
current or future programs adopted in accordance with this title.

BY THE GOVERNCR APRIL 26, 2010.

QFFICE OF THE SECRETARY OF STATE APRIL 27, 2010.

Polsinelli

¢~ Shughart.




doctrines:

Is the Tailoring Rule Legal?
« PSD and Title V Applicabllity
thresholds are set in CAA ,
e
3

— “absurd results”

— “administrative necessity”

— “one step at a time” —

 EPA Is bound by statute
 But EPA relies on three legal

* 90 lawsuits filed challenging EPA authority to
regulate GHGs
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Will Congress nix it?

e Quite possibly
* Republican efforts have &%
falled so far

* Rockefeller BIll (S.
3072) has considerable
Democratic support

e Two year bar
e Obama veto threat
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